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· Rule 1.0 – Terminology

· Moves definitions into rules

· New terms defined include

· Confirmed in writing

· Informed consent

· Screened

· Tribunal

· Writing

· Rule 1.2 – Scope of Representation and Allocation of Authority

· Adds language permitting lawyers to take actions impliedly authorized to carry out the representation
· Changes language requiring lawyers to abide by a client’s decision to accept a settlement offer to language requiring lawyers to abide by a client’s decision whether to settle a matter
· Adds ABA Model Rule provision providing that a lawyer’s representation of a client does not constitute an endorsement of the client’s political, economic, social or moral views or activities
· Changes language that permits limiting the objectives of the representation to language permitting limiting the scope of the representation and adds language that the limitation must be reasonable under the circumstances
· Rule 1.4 – Communication

· Expands upon specific nature of communication required to include:

· Informing client of any decision or circumstance requiring the client to give informed consent

· Reasonably consult with client as to means to be utilized in achieving client objectives

· Consult with client about relevant limitations on lawyer’s conduct when client expects assistance not permitted by MRPC or other law

· Rule 1.5 – Fees
· Changes general rule from requiring that a lawyer’s fee shall be reasonable to prohibiting lawyers from making agreement for, charging, or collecting an unreasonable fee or an unreasonable amount for expenses

· Adds language specifying that, in addition to the basis or rate of the fee charged, the scope of representation and expenses for which the client will be responsible be communicated to the client before or within a reasonable time after commencing the representation except when the lawyer will charge a regularly represented client on the same basis or rate.  Also requires communication to the client of any changes in the basis or rate of the fees or expenses.

· Imports language from LPRB Opinion 15 requiring written retainer agreements when charging nonrefundable retainers.
· Requires contingent fee agreements (which must still be written) to clearly notify the client of any expenses for which the client will be liable whether or not the client is the prevailing party

· Eliminates provision requiring that, when splitting fees with another lawyer, there be a written agreement with the client (but see next bullet point) entered into by each lawyer assuming joint responsibility for the representation – does not eliminate assumption of joint responsibility as one possible basis for fee splitting.
· Requires that client agrees to the fee splitting arrangement and that the fee splitting arrangements be confirmed in writing to client.
· Rule 1.6 – Confidentiality
· Expands universe of information covered by rule from confidences and secrets to “information relating to the representation” 

· Reincorporates confidences and secrets concept as an exception to the general rule of confidentiality

· Specifically incorporates exception to general rule permitting disclosures impliedly authorized in order to carry out representation

· Creates new exception to general rule permitting disclosure to prevent the commission of a fraud that is reasonably certain to result in substantial injury to financial interests or property of another and in furtherance of which the client has used or is using the lawyer’s services

· Creates new exception to general rule permitting disclosure to prevent reasonably certain death or substantial bodily harm

· Creates new exception to general rule permitting disclosure to secure legal advice about the lawyer’s compliance with the MRPC

· Expands “self defense” exception to permit disclosure in actual or potential controversies or to respond in any proceeding to allegations by the client concerning the lawyer’s representation of the client

· Eliminates specific prohibition in Rule 1.6 against using a client confidence or secret of a client to the disadvantage of the client (but see, Rule 1.8(b)) and using a client confidence or secret to the advantage of the lawyer or a third person without client consent after consultation.

· Rule 1.7 – Conflict of Interest: Current Clients
· Reformulates structure of rule but does not significantly change what constitutes a conflict of interest

· Sets out four part test to determine whether lawyer may represent a client notwithstanding existence of concurrent conflict of interest

· Requires that consents to conflicts of interest be confirmed in writing

· Significantly expands Comment language.

· Rule 1.8 – Conflict of Interest: Current Clients: Specific Rules
· Modifies slightly requirements of notice and consent when entering into business transaction with or acquiring ownership, possessory, security or other pecuniary interest adverse to client

· Adds requirement that informed consent in a writing signed by the client be obtained where a lawyer representing two or more clients participates in making an aggregate settlement of the claims of or against the clients

· Adds provision that when settling a claim or potential claim for malpractice with an unrepresented client lawyer must both advise the client in writing of the desirability of seeking independent counsel and give the client the opportunity to seek the advice of independent counsel

· Eliminates specific prohibition regarding representing client whose adverse party is represented by lawyer’s parent, child, sibling or spouse – but note that Rule 1.7 still applies

· Changes circumstances under which lawyer may acquire a lien to secure fees or expenses from when granted by law to when authorized by law

· Imputes all 1.8 prohibitions to all lawyers in firm except for sexual relations prohibition

· Rule 1.9 – Duties to Former Clients
· Requires that informed consent to former client conflicts be confirmed in writing

· Imputes conflicts of interest from lawyer’s former firm(s) where lawyer had acquired confidential client information regarding the client

· Expands prohibition on use of information to the disadvantage of a former client to include situations not only where the lawyer formerly represented the client but also to those matters where the lawyer’s present or former firm formerly represented the client

· Adds prohibition on revealing information relating to the representation except where the rule would permit or require disclosure

· Rule 1.10 – Imputation of Conflicts of Interest
· Eliminates imputation of personal interest conflicts where the personal interest conflict does not present a significant risk of materially limiting the representation
· Keeps in place the limited screening available to avoid imputation of conflicts arising out of lateral hires
· Clarifies that disqualification of lawyers associated in a firm with former or current government lawyers is governed by Rule 1.11

· Rule 1.11 – Special Conflicts of Interest for Former and Current Government Officers and Employees
· Requires that consents to conflicts of interest from government agencies be confirmed in writing

· Permits screening to avoid imputation where a lawyer in the firm is disqualified from a representation because that lawyer participated personally and substantially in the matter as a public officer or employee

· Clarifies that a lawyer currently serving as a public officer or employee is subject to Rules 1.7 and 1.9 and provides that such a lawyer shall not participate in a matter in which the lawyer participated personally and substantially while in private practice unless the appropriate government agency gives informed consent confirmed in writing

· Provides exception for judicial clerks to prohibition against negotiating for private employment with a party in a matter in which the lawyer is participating while currently serving as public officer or employee
· Rule 1.12 – Former Judge, Arbitrator, Mediator, Or Other Third-Party Neutral
· Includes mediators and other third party neutrals, in addition to judges and arbitrators, as persons prohibited from representing anyone in connection with a matter in which the lawyer participated personally and substantially in such a capacity unless all parties to the proceedings give informed consent confirmed in writing
· Rule 1.13 – Organization as Client
· Restates organizational lawyer’s obligation to bring known organizational misconduct to attention of higher authority in the organization

· Makes mandatory the lawyer’s obligation to report violations of organization’s legal obligations or violations of law that reasonably might be imputed to the organization to higher authority in the organization unless the lawyer reasonably believes it is not necessary in the best interests of the organization to do so

· Requires lawyers who are discharged by or who withdraw from representation of organization because of bringing misconduct to attention of higher authorities to take steps as the lawyer reasonably believes are necessary to assure that the organization’s highest authority is informed of the lawyer’s discharge or withdrawal

· Rule 1.14 – Client with Diminished Capacity
· Clarifies that lawyer, in taking protective action on behalf of client with diminished capacity, has implied authority to reveal information about the client reasonably necessary to protect the client’s interests

· Adds Comment language suggesting types of protective actions that may be taken and factors to consider in determining the extent of a client’s diminished capacity

· Rule 1.15 – Safekeeping of Property
· Imports provisions of LPRB Opinion 15 requiring deposit of advance fee payments into trust account

· Authorizes/requires LPRB to publish annually the books and records that must be maintained in connection with trust and business accounts

· Imports provisions of LPRB Opinion 12 requiring that all withdrawals from trust accounts be personally signed, or in the case of electronic, telephone or wire transfer, directed by one or more lawyers authorized by he firm 

· Rule 1.16 – Declining or Terminating Representation
· Adds provision permitting withdrawal if withdrawal can be accomplished without material adverse effect on the interest of the client

· Adds provision permitting withdrawal if representation will result in unreasonable financial burden on the lawyer

· Imports provisions of LPRB Opinion 13 regarding definition of papers and property that must be returned to client upon termination of the representation

· Imports provisions of LPRB Opinion 13 prohibiting charging for copies of client papers or property after termination of the representation absent preexisting agreement

· Imports provisions of LPRB Opinion 11 prohibiting assertion of retaining liens on client papers or property

· Rule 1.18 – Duties to Prospective Client
· New rule regulating dealings with prospective clients

· Prohibits use or revelation of information received from former prospective clients except as Rule 1.9 would permit with respect to information of a former client
· Prohibits representation adverse to former prospective clients in same or substantially related matters if lawyer received information that could be significantly harmful to the former prospective client and imputes former prospective client conflicts to firm

· Permits representation adverse to former prospective client if both former prospective client and current client give informed consent confirmed in writing

· Avoids imputation of former prospective client conflicts if lawyer took reasonable steps to avoid acquiring disqualifying information, the lawyer is screened from participation and sharing in fees, and written notice is promptly given to the former prospective client
· Rule 2.2 – Intermediary
· Eliminated

· Rule 2.3 – Evaluation For Use By Third Persons
· Adds provision requiring informed consent of client before providing evaluation to third party that the lawyer knows or reasonably should know is likely to affect the client’s interests materially and adversely
· Rule 2.4 – Lawyer Serving as Third Party Neutral
· Clarifies that lawyer serving as a third party neutral does not act as lawyer for parties to the neutral proceedings

· Requires that lawyers serving as third party neutral inform unrepresented parties that s/he is not representing them and, where a lawyer knows or reasonably should know that a party does not understand their role in the proceedings, that the lawyer explain the difference between a lawyer acting as a third party neutral and a lawyer who represents a client

· Rule 3.3 – Candor to the Tribunal
· Adds provision requiring lawyer to correct false statement of material fact or law previously made by lawyer to tribunal

· Clarifies that obligation to take reasonable remedial measures in response to submission of false evidence applies to witnesses called by lawyer as well as client

· Clarifies that reasonable remedial measures that must be taken upon learning that lawyer has offered false material evidence includes, if necessary, disclosure to the tribunal

· Clarifies that lawyer representing a criminal defendant may not refuse to offer testimony of the defendant the lawyer reasonably believes, but does not know, is false

· Adds new provision requiring lawyers representing client in adjudicative proceedings, who know that a person intends to or has engaged in criminal or fraudulent conduct related to the proceedings, to take reasonable remedial measures

· Limits duration of duty to take reasonable remedial measures to through to the conclusion of the proceeding

· Rule 3.6 – Trial Publicity
· Limits scope of rule to lawyers participating or who have participated in the investigation or litigation of a criminal matter

· Creates safe harbor for statements made that a reasonable lawyer would believe would be required to protect client from substantial undue prejudicial effect of recent publicity not initiated by the lawyer or the lawyer’s client

· Imputes prohibition on making statements that will have substantial likelihood of materially prejudicing a pending criminal jury trial to all members of lawyer’s firm or government agency

· Rule 3.8 – Special Responsibilities of a Prosecutor
· Adds provision regulating circumstances under which prosecutor may subpoena lawyers to present evidence about a past or present client

· Rule 4.2 – Communication with Person Represented by Counsel
· Eliminates provision permitting lawyer who is party to proceedings to communicate directly with represented adverse person(s) without prior consent of counsel

· Rule 4.4 – Respect for Rights of Third Persons
· Adds new provision requiring that lawyers notify the sender of receipt of documents that the lawyer knows or reasonably should know were inadvertently sent

· Rule 5.4 – Professional Independence of a Lawyer
· Adds provision permitting, with court approval, sharing of court-awarded fees with nonprofit organization that employed, retained, or recommended employment of the lawyer

· Rule 5.5 – Unauthorized Practice of Law; Multijurisdictional Practice of Law
· Adds language prohibiting lawyers not admitted in Minnesota from establishing an office or other systemic and continuous presence in this jurisdiction for the practice of law or holding out to the public or otherwise representing that the lawyer is admitted to practice in this jurisdiction

· Creates safe harbors for certain types of multijurisdictional practice on a temporary basis:
· Services undertaken in association with a lawyer admitted to practice in this jurisdiction and who actively participates in the matter

· The lawyer appearance is in or reasonably related to a pending or potential proceeding before a tribunal in this or another jurisdiction if lawyer or person the lawyer is assisting is authorized by law or order to appear or lawyer reasonably expects to be authorized by law or order to appear

· The lawyer is providing legal services in or reasonably related to ADR proceedings that do not require pro hac vice admission if services are reasonably related to lawyer’s practice in jurisdiction where licensed

· The legal services arise out of or are reasonably related to lawyer’s practice where licensed

· Where authorized by federal or other law

· Rule 5.7 – Responsibilities Regarding Law-Related Services
· Current Rule 5.7 regarding employment of disbarred, suspended, or involuntarily inactive lawyers renumbered to Rule 5.8

· New rule clarifying that lawyers are subject to MRPC while providing services in conjunction with and in substance related to the provision of legal services, even if the services would not constitute the unauthorized practice of law when rendered by nonlawyers where

· Law-related services are rendered in circumstances not distinct from lawyer’s provision of legal services to clients, or

· Law-related services are provided by an entity controlled by the lawyer individually or with others if lawyer fails to take reasonable measures to assure that the recipient of the law-related services knows that the services are not legal services and that the protections of the lawyer-client relationship do not apply

· Rule 6.5 – Pro Bono Limited Legal Services Programs
· Provides lawyer is subject to 1.7 and 1.9(a) when providing legal services on a short-term, limited basis without expectation of continuing representation in connection with program offering pro bono legal services only if the lawyer knows that the representation of the client involves a conflict of interest

· Relaxes imputed conflict of interest rules where legal services are provided on short-term, limited basis without expectation of continuing representation in connection with program offering pro bono legal services

· Rule 7.1 – Communications Concerning a Lawyer’s Services
· Eliminates specific prohibition against making statements that 

· Create an unjustified expectation about results that the lawyer can achieve

· State or imply that the lawyer can achieve results by means that violate the MRPC or other law

· Compare the lawyer’s services with the services of other lawyer’s unless the comparison can be factually substantiated

· Rule 7.2 – Advertising
· Eliminates requirement that copy or recording of advertisement be kept for two years after last dissemination

· Adds provision permitting reciprocal referral agreements with lawyers or nonlawyers, not otherwise prohibited by the rules, where the agreement is not exclusive and clients informed of the existence and nature of the agreement

· Eliminates provision requiring that advertisements and communications indicating that fee will be contingent on outcome must disclose whether client will be liable for expenses regardless of outcome

· Eliminates provision that every lawyer associated with or employed by a law firm is subject to discipline for failure to make reasonable remedial efforts to bring communications in violation of the rule into compliance with the rule

· Rule 7.3 – Direct Contact With Prospective Clients
· Adds other lawyers and persons with whom the lawyer has a “close personal relationship” to category of permissible solicitees

· Prohibits written, recorded, electronic, in person or telephonic solicitation of even permitted solicitees where the solicitee has made known to the lawyer a desire not to be solicited or where the solicitation involves coercion, duress or harassment

· Imports and amends provision formerly in Rule 7.2 requiring that all written, recorded or electronic communications soliciting professional employment include the words “Advertising Material” on the outside envelope, if any, and within any written, recorded, or electronic communication

· Permits lawyers to participate in prepaid or group legal services plan operated by an organization not owned by or directed by the lawyer that uses in-person or telephone contact of persons not known to need legal services in a particular matter to solicit memberships or subscriptions to the plan

· Rule 7.4 – Communication of Fields of Practice and Specialization
· Permits lawyers to state they are a “specialist”, practice a “specialty”, or “specialize” in particular fields even though not certified as a specialist so long as the statement is not false or misleading and includes disclaimer language
· Prohibits stating or implying that lawyer is a specialist or a certified specialist unless the name of the certifying organization is clearly identified in the communication and (1) the certification is granted by an organization that is accredited by the Minnesota Board of Legal Certification, or (2) if the lawyer is not certified or the certification is granted by an organization not accredited by the Minnesota Board of Legal Certification, the absence of such accreditation is clearly stated   

· Rule 8.4 – Misconduct
· Adds to prohibition against stating or implying ability to achieve results by means that violate the Rules of Professional Conduct or other law

· Imports provisions of LPRB Opinion 5 requiring lawyers to honor final and binding fee arbitration awards after agreeing to arbitrate a fee dispute

· Rule 8.5 – Disciplinary Authority; Choice of Law
· Makes lawyers not licensed in Minnesota, but providing or offering to provide legal services in Minnesota, subject to Minnesota disciplinary authority

· Establishes test for choice of law:
· For conduct in connection with a matter pending before a tribunal, the rules of the jurisdiction in which the tribunal sits apply
· For any other conduct, the rules of the jurisdiction where the predominant effect of conduct occurs in apply

· Provides that lawyer shall not be subject to discipline if lawyer’s conduct conforms to the rules of a jurisdiction in which the lawyer reasonably believes the predominate effect of the lawyers conduct will occur
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